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Private Money & Passive Investor Defense: Safeguarding

Promissory Notes, Mortgages, and Fix-and-Flip Capital

Executive Summary: The Fix-and-Flip Trap

The popularity of residential house flipping shows has fueled a massive boom in private real estate lending.
Individual retail investors, retirees investing through self-directed IRAs, and small business owners frequently
loan capital to local "fix-and-flip" operators, attracted by promises of double-digit interest rates (8% to 14%)
backed by what they believe is solid real estate collateral.

However, house flipping and private lending represent a primary target for white-collar real estate fraud

syndicates. Rogue operators exploit private lenders’ lack of institutional title and underwriting rigor:

1. Unrecorded Mortgages and Deeds of Trust: Promising lenders their loan is backed by a "first-lien
mortgage," but deliberately failing to record the deed of trust with the county clerk, leaving the lender
completely unsecured.

2. Multiple Overlapping Notes on the Same Property: Pledging the exact same single-family home to four,
five, or ten different private lenders simultaneously, collecting millions on a property worth $300,000.

3. Secret Property Sales & Forged Lien Releases: Selling renovated properties without notifying private
lenders, using forged lien releases at closing to convey clear title to buyers while siphoning sale proceeds
into Ponzi payments and personal luxuries.

4. Inflated After-Repair Values (ARV) and Fictitious Construction Draws: Manufacturing bogus
appraisals and drawing renovation funds for work that is never completed.

Landmark prosecutions—including the sentencing of Charles Carrier (former president of a major Dallas "We
Buy Ugly Houses" franchise) to 188 months in federal prison for a $39.5M scheme defrauding over 80 private
lenders, and the federal conviction of Brett Barber in a $17M California house flipping scam—highlight the
catastrophic risks facing private lenders who fail to institute independent title safeguards.



This handbook details the 6-point due diligence shield required to protect private capital in fix-and-flip lending.

Section 1: The Anatomy of a Fix-and-Flip Lending Scam

Private lending fraud typically unfolds across four calculated phases:

1. The Trust-Building Hook (Branded Credibility):
o The operator establishes an impressive public persona: hosting real estate investment podcasts,
sponsoring local investor meetups, or operating under a recognized franchise brand.
o They pitch a "conservative, asset-backed" loan opportunity: "Lend me $150,000 for 9 months at
10% interest to renovate 123 Maple Street. The home is worth $280,000, so your loan is secured by
a low 53% Loan-to-Value first mortgage."
2. The "In-House Closing" Shortcut:
o Instead of closing through an independent, licensed title agency, the operator provides standard
promissory notes and deed of trust forms directly to the investor.
o The borrower promises: "Sign these documents and wire funds directly to our corporate LLC
operating account; our closing attorney will record the mortgage at the courthouse on Monday."
o The Reality: The deed of trust is never recorded. In the eyes of the law, the investor holds an
unsecured personal promissory note.
3. The Multi-Lien Stacking Maneuver:
o Because no lien is recorded in county records, public title searches show the home is still
unencumbered.
o The borrower repeats the pitch to five other private investors, collecting $150,000 from each. A
single $250,000 property is now encumbered by $900,000 in phantom promises.
4. The Secret Closing & Ponzi Collapse:
o The operator sells the home to an end-buyer. At closing, because the private lenders' liens were
never recorded, the buyer’s title company delivers clean title. The borrower pockets the closing cash,
continues paying interest to the private lenders for a few months using new investor funds (a classic

Ponzi mechanism), and eventually defaults when transaction volume slows.

Section 2: The 6-Point Private Lender Due Diligence Shield

Never disburse private loan capital without enforcing these non-negotiable requirements:
Shield 1: Mandatory Closing Through an Independent Title Company

» Never wire loan funds directly to a borrower or developer.
« All private loan disbursements must close through an independent, state-licensed title insurance agency or
closing attorney selected by YOU, the lender. The title company acts as neutral escrow agent, ensuring

funds are released only when title requirements are met.

Shield 2: Require a Lender’s Policy of Title Insurance



» A promissory note and deed of trust are only as good as the title insurance policy backing them.

» Demand that the borrower pay for a Lender’s Policy of Title Insurance (ALTA Loan Policy) in your
name.

» The title policy guarantees that your deed of trust is a valid, legally enforceable first-position lien,

protecting you against undisclosed prior mortgages, tax liens, municipal assessments, and title defects.
Shield 3: Direct Verification of Recorded Documents

» Do not accept scanned copies of deeds provided by the borrower.
» Within 48 to 72 hours of closing, log directly into the county register of deeds online index. Search the
parcel number and confirm that your Deed of Trust / Mortgage has been officially recorded with a

timestamp, liber/page, and document recording number.
Shield 4: Independent Appraisal and Feasibility Audit

» Never rely on the borrower’s internal "pro forma" or ARV estimates.

» Hire an independent licensed real estate appraiser to evaluate both the "As-Is" market value and the
projected "After-Repair Value" (ARV). Ensure the total loan amount does not exceed 65% to 70% of the
realistic ARV.

Shield 5: Escrowed Construction Draw Inspections

 If your loan includes renovation capital, never disburse renovation funds upfront.

» Hold all renovation funds in an escrow holdback account administered by the title company or a
professional construction loan servicing company.

» Release funds in scheduled draws only after an independent third-party inspector visits the job site, takes
photographs, and certifies that the specific scope of work (e.g., framing, plumbing, drywall) has been fully
completed. Mandate signed unconditional lien waivers from general contractors and subcontractors before

releasing each draw.
Shield 6: Require Personal Guarantees and Cross-Collateralization

» Do not lend exclusively to single-purpose shell LL.Cs with zero assets.
» Require an unconditional, joint-and-several Personal Guarantee signed by the individual principals of the

borrowing entity, backed by certified personal financial statements and tax returns.

Section 3: The Private Lender's Pre-Disbursement Checklist

Before signing loan agreements or authorizing wire disbursements:

. Borrower entity certificate of good standing verified with state corporate registry.
. Closing is conducted by an independent, licensed title agency.

. Preliminary Title Commitment reviewed confirming zero prior liens or encumbrances.



. Lender’s Policy of Title Insurance commitment issued naming you as insured first lienholder.

. Independent appraisal reviewed (Loan-to-Value does not exceed 70% ARV).

. Renovation funds placed in title escrow holdback with inspection-contingent draws.

. Unconditional personal guarantee executed by borrowing principals.

. Hazardous substance indemnification agreement signed.

. Hazard and builder’s risk insurance policy in place with you named as Loss Payee / Additional Insured.
. Wire instructions verbally verified over the phone with the title company escrow officer.

Section 4: Emergency Response Protocol — If a Borrower Defaults

If a fix-and-flip borrower misses payments or you suspect collateral fraud:

1. Issue a Formal Notice of Default: Have your real estate attorney draft and serve an official Notice of
Default and Demand for Payment under the promissory note and deed of trust.

2. Audit County Land Records Immediately: Perform an immediate search on the county register of deeds
to determine if the borrower has recorded conflicting junior liens, transfer deeds, or unauthorized lien
releases.

3. Initiate Judicial or Non-Judicial Foreclosure: Move aggressively to initiate foreclosure proceedings to
protect the property asset before municipal tax liens or mechanic's liens attach.

4. Seek Immediate Appointment of a Receiver: If the property is partially renovated and exposed to
weather, vandalism, or contractor abandonment, petition the circuit court for an emergency order
appointing a Receiver to take custody of the property and protect the asset.

5. Report Criminal Collateral Fraud: If the borrower issued multiple conflicting notes or sold the property
using forged lien releases, report the crime to the FBI Financial Crimes Unit (ic3.gov), the SEC

(sec.gov/tcr for unregistered securities fraud), and your local county prosecutor.
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