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Fiduciary Defense: Preventing Earnest Money Theft,

Auditing Trust Accounts, and Protecting Client Deposits

Executive Summary: When the Gatekeepers Steal

In residential real estate transactions, consumers are taught to fear external cybercriminals: phishers, identity
thieves, and wire interceptors. Rarely do buyers and sellers imagine that the greatest threat to their life savings

might be the licensed principal broker entrusted with holding their earnest money deposit.

Under state real estate licensing statutes across the nation, earnest money deposits provided by prospective buyers
are inviolate fiduciary funds. By law, brokers must deposit these funds into segregated, neutral escrow trust
accounts (often interest-bearing or IOLTA accounts). Licensees are strictly prohibited from commingling client
deposits with brokerage operating funds, using escrow money for business overhead, or treating client deposits as
a personal credit line.

Yet institutional malfeasance and escrow embezzlement continue to devastate consumers and agents alike. In one
of the most egregious cases in recent history—the collapse of Success! Real Estate, Inc. in Massachusetts—
founder Stephen Webster pleaded guilty to fiduciary embezzlement and larceny after forensic audits uncovered an
$11.6 million escrow shortfall. Webster systematically siphoned client deposits to subsidize overhead across a
300-agent firm, funding lavish personal expenditures and operating a multi-year escrow "float" where new earnest

money deposits paid off older closing transactions until the house of cards collapsed.

When a brokerage escrow account collapses, buyers face lost deposits and breached contracts, sellers cannot
convey clear title, and honest affiliated agents are left with unpaid commissions and catastrophic reputational

damage.



This handbook details the legal mechanics of trust account management, how escrow "float" schemes operate, the

warning signs of commingling, and how buyers and agents can safeguard deposit funds.

Section 1: The Anatomy of an Escrow "Float" Scheme

How does a multimillion-dollar escrow deficit occur inside an established real estate firm?

1. The Initial "Temporary Borrowing":

o The principal broker faces cash-flow crunches: mounting commercial office leases, agent recruiting
bonuses, or declining seasonal transaction volume.

o Facing immediate payroll or tax liabilities, the broker draws funds from the client escrow trust
account, rationalizing: "A $25,000 earnest money deposit will sit in escrow for 45 days until closing.
I'will borrow it for two weeks and replace it before the settlement date."

2. The Habitual Commingling Spiral:

o The borrowed funds are not replaced. Instead, as new purchase contracts are executed, incoming
client deposits are immediately diverted into operating accounts to patch expanding deficits.

o The broker enters a classic escrow float (Ponzi mechanism): deposit money from buyers on
transactions closing in November is used to fund settlement wires for transactions closing in
September.

3. Sole Signatory Authority Without Independent Oversight:

o The scheme requires total centralization. The broker exercises sole signatory authority over trust
accounts, refusing to allow external CPA audits, dual-signatory verification, or branch manager
visibility.

4. The Settlement Table Crash:

o The float functions only as long as transaction volume expands. When market interest rates rise or
home sales slow, incoming deposit velocity drops.

o Simultaneously, multiple high-value closings occur on the same Friday morning. Title agents and
closing attorneys arrive at settlement tables only to discover that brokerage wire transfers fail to
arrive, and physical escrow checks bounce with non-sufficient funds (NSF).

Section 2: The 5 Red Flags of Brokerage Escrow Commingling

Watch for these warning signs during transaction escrow intake and settlement:

Red Flag Malfeasance Indicator Standard Legitimate Practice

1. Broker Pressure on Agent/Broker insists earnest money be held by the | Earnest money held by an independent, insured

Escrow Location brokerage rather than neutral title. title agency or closing attorney escrow trust.

2. Delayed Escrow Brokerage takes more than 72 hours to provide an | Formal written Escrow Verification Letter issued

Receipts official written Escrow Deposit Verification. within 24 to 48 hours of banking deposit.

3. Closing Day Excuses | Morning-of-closing claims of "bank technical Closing funds wired smoothly 24 hours prior to
glitch," "delayed clearing," or "split escrow settlement without excuses.

checks."



Red Flag Malfeasance Indicator Standard Legitimate Practice

4. Commingled Payee Instructions directing cashier's checks payable to | Checks payable strictly to "[Brokerage Name] -

Instructions general operating entities or individual names. Client Escrow Trust Account."

5. Sole Signatory Principal broker exercises unilateral control over | Dual-authorization controls, quarterly

Secrecy trust accounts with zero CPA or board auditing. reconciliations, and independent CPA trust
audits.

Section 3: The Buyer and Agent Escrow Defense Protocol

Protect client funds by instituting these non-negotiable transaction rules:
Rule 1: Always Deposit Earnest Money with an Insured Title Company

» The safest place for a buyer's earnest money deposit is NOT a real estate brokerage internal account.

» Require in your purchase agreement that earnest money be deposited directly with a neutral, state-licensed,

and insured title insurance agency or closing attorney IOLTA trust account.
« Title agencies are subject to rigorous statutory auditing by state insurance commissioners and title
underwriters (e.g., First American, Fidelity National, Stewart Title), providing institutional insurance

backing that brokerages lack.
Rule 2: Demand a Formal Written Escrow Deposit Verification

» Within 48 hours of wiring or submitting earnest money, demand a formal written Escrow Verification
Letter signed by the escrow officer.
o Confirm the funds have been credited to your specific transaction escrow file number.

Rule 3: Never Make Deposit Checks Payable to Individuals

» Never make an earnest money cashier’s check payable to a real estate agent, a broker personally, or an
unverified LLC. The payee must explicitly read: "Client Escrow Trust Account."

Rule 4: Real Estate Agent Due Diligence

» Real estate associates must protect their professional liability:
o If you observe an affiliated broker delaying escrow releases, bouncing commission checks, or
showing reluctance to provide trust accounting ledgers, report the irregularity immediately.
o Michigan real estate licensees have a statutory duty under the Occupational Code (MCL 339.2512)

to properly account for and deposit client funds.

Section 4: Emergency Response Protocol — If Escrow Funds Vanish

If a brokerage fails to disburse earnest money at closing:



1. Demand Immediate Written Proof of Bank Balance: Have your closing attorney issue an immediate
formal demand requiring the broker to provide a certified bank statement showing the escrow funds on
deposit.

2. File an Emergency Complaint with the State Licensing Agency:

o In Michigan, file an emergency complaint with the Department of Licensing and Regulatory
Affairs (LARA) - Bureau of Professional Licensing (michigan.gov/lara). Request an emergency
summary suspension of the broker's license and an emergency financial audit.

3. Notify County Prosecutors & State Attorney General:

o File a criminal complaint with the local county prosecutor and the State Attorney General’s
Financial Crimes Division for felony embezzlement and larceny.

4. Make a Claim on the State Real Estate Recovery Fund or Surety Bond:

o In states with a Real Estate Recovery Fund, defrauded consumers and agents can petition for
statutory compensation up to legal limits after securing a civil judgment.

5. Contact Title Underwriters:

o If the closing collapsed, notify title underwriters immediately to document breach of contract and

preserve contract rights without forfeiting the purchase.
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